
 

 

 

The Coronavirus Aid, Relief, and Economic Security Act (the “CARES Act”), was approved by Congress 
and then signed by President Trump on March 27, 2020.  It is the most important and extensive stimulus 
package in over a decade, potentially exceeding even the stimulus efforts during the Great Recession of 
2008 and 2009.   
 
A key piece of the CARES Act is expansion of the Small Business Administration’s (“SBA”) Section 7(a) 
Loan Program to provide liquidity to qualifying businesses and, importantly, to encourage such 
businesses to keep employees on their payroll. Title I of the CARES Act creates a Paycheck Protection 
Program which increases eligibility for Section 7(a) loans for certain small business and organizations, 
and provides terms that allow portions of the loans to be forgiven based on the borrower’s retention of 
employees.  
 
PAYCHECK PROTECTION PROGRAM 
 

• Where can applicants apply?  Through a bank or financial intermediary that is an SBA lender. 
 

• When can applicants apply?  Applications will be accepted starting April 3 and until June 30, 
2020.  

 

• What amount of funds are available?  $349 billion in loans that convert to grants under certain 
conditions, intended to cover the payroll expenses of most US small businesses for 1-2 months. 

 

• Could the funds run out?  Yes.  Loans are granted on a first-come first-served basis.   If the fund 
runs out, it’s anticipated more funds will be made available, but this is not guaranteed. 

 
• Who can apply for a loan?  

o Business concerns (including nonprofit organizations, veterans’ organizations, and Tribal 
business concerns) 

o Sole proprietors, independent contractors, and eligible self-employed individuals 
 

• What are the eligibility requirements?  Eligibility is based exclusively on the number of 
employees of the business or size of the business by revenue.  There is no requirement to show 
economic injury or need.  

o Business concerns that already qualify as “small business concerns” under the Small 
Business Act, which is limited to independently owned and operated businesses 
operating in the US which meet certain size requirements depending on the industry in 
which they operate. 

o Business concerns (including nonprofit organizations, veterans’ organizations, and Tribal 
business concerns) which employ less than 500 employees. (unless the applicable SBA 
size standard for the industry in which the business operates allows greater than 500 
employees) 



• How is the number of employees calculated?  The business concern includes all employees (full 
time and part time).  Independent contractors are not counted (although 1099 payments to 
independent contractors are included in “payroll costs,” discussed below.  The business concern 
must include employees of other companies that it is “affiliated” with under SBA rules, unless 
the affiliation rules are waived (see below). 

o Affiliation is based on factors such as control of a business through ownership, 
management rights, overlapping members of management.   

o Example: If Company A, with 300 employees, is 100% owned by Company B, with 300 
employees, both Company A and Company B are deemed to have 600 employees and 
would not be eligible for a PPP loan, unless they were in an industry for which SBA 
guidance allowed this number of employees.  

o The CARES Act waives SBA affiliation rules for: business concerns operating in NAICS 
Code 72 (restaurants and accommodations) that have up to 500 employees; business 
concerns operating as franchises with an SBA-assigned franchise code identifier; and 
business concerns that receive financial assistance through the Small Business 
Investment Company (“SBIC”) program.  

o Affiliation rules as applied to small business concerns are also applied to eligible 
nonprofit and veterans’ organizations. 

 
• How much can a business borrow?  2.5 x monthly payroll costs based on the 12 months before 

loan origination (but the Treasury application form is recommending using 2019 calendar year) 
up to $10 million.  For businesses not in operation in 2019, 2.5x the average total average 
monthly payroll costs incurred for January and February 2020. 

o Based on average monthly payroll costs during the year prior to the loan date.  
o Payroll costs include:   

 Salary, wages and compensation employee (including 1099 payments to an 
independent contractor) 

 Vacation pay 
 Parental, family, medical and sick leave pay  
 Allowances for dismissal or separation 
 Payments for group health care benefits including insurance premiums 
 Retirement benefits 
 State and local taxes assessed on the compensation of employees 

o Excluded costs include:   
 Compensation of an individual employee (or 1099 payment to an independent 

contractor) over $100,000 as prorated for the period 2/15/2020 to 6/30/2020 
(Note: you should include up to $100,000 of compensation for such persons) 

 Taxes withheld under Internal Revenue Code chapters 21 (Social Security and 
Medicare) Chapter 22 (Railroad Retirement) and Chapter 24 (Federal Income 
Tax) 

 Any compensation to an employee who principally resides outside the US 
 Qualified sick leave wages for which a credit is allowed under Section 7701 of 

the Families First Coronavirus Response Act (Public Law 116-5127) 
 Qualified family leave wages for which a credit is allowed under Section 7003 of 

the Families First Coronavirus Response Act 
 



o Special Circumstances for Different Types of Employers: 
 For Sole Proprietors, Independent Contractors and Self-Employed Individuals:  

The sum of any compensation or income to a sole proprietor or independent 
contractor that is a wage, commission, income, net earnings from self-
employment, or similar compensation and that is in an amount that is not more 
than $100,000 in one year, as pro-rated for the covered period. 

 For Seasonal Employees:  Maximum loan is based on 2.5x the average total 
monthly payments for payroll costs for the 12 week period beginning either 
2/15/2019 or 3/1/2019 (decided by the loan recipient) and ending 6/30/2019. 

 For Businesses Not in Operation in 2019:  Maximum loan is 2.5x average total 
monthly payroll costs incurred for January and February 2020.   

 
 
• How Much Can I Borrow (an example) 

 

 

• Does the business need to provide collateral or a guaranty from the owners? No.  No 
guarantees or collateral are required.  This is an unsecured loan. 

 
• What is the interest rate? 0.5%  

 

 
 

 

PPP Loan Program
Gross Wages Analysis - 2019 Calendar Year (EXAMPLE)

Annually Monthly
Gross Wages (incl hourly wages, salaries, commissions, bonuses, 
PTO, family/parental leave, etc.)

 $   481,110  $    40,092 

Employer Paid 401(K)/Retirement Contributions  $     11,207  $          934 

Employer Paid Medical Benefits (incl premiums)  $       6,747  $          562 

Employer Paid State/Local Payroll Taxes  $           936  $            78 

  TOTAL Payroll Costs  $   500,000  $    41,667 

Less:  Excluded Gross Wages in Excess of $100,000 (1 Employee 
making $125,000/annually)  $   (25,000)  $    (2,083)

Total Eligible Payroll Costs  $   475,000  $    39,583 

Multiplier               2.5 

Amount of Loan Request  $    98,958 



• When does the loan need to be repaid? 2 years from date of loan origination, unless it is 
forgiven, in which case it does not need to be repaid (see below). 

 
• How does a business qualify for forgiveness of the loan?  Loans will be forgiven in an amount 

equal to qualified costs during the 8 week period after loan origination, as adjusted by the 
exceptions listed below.  An application for forgiveness will need to be submitted.  Qualified 
costs include: 

o Payroll costs (using same definition used to determine loan eligibility)  
o Group healthcare benefit costs and insurance premiums 
o Interest on secured debt, including mortgages (but not prepayments or principal 

payments) 
o Rent payments 

 Mortgages and leases must have been in existence before February 15, 2020 
o Utilities:  Including phone and internet (provided service began before 2/15/2020). 
o Forgiveness is determined after June 30, 2020, so layoffs after June 30, 2020 should not 

affect forgiveness, however businesses should consider delaying any needed layoffs 
until after the application for forgiveness has been submitted. 

o Loan forgiveness cannot exceed this calculation (even of you were eligible to take out a 
larger loan). 
 

• Can the amount of forgiveness be reduced by the SBA?  Yes.  The amount of the loan forgiven 
can be reduced below the sum determined above if the business reduces the number of 
employees (for any reason) or cuts compensation more than 25% for any employee (for any 
reason, but excluding employees who make over $100,000 per year): 

o The amount forgiven is reduced proportionally by any reduction in the average number 
of FTEs during the 8 week period following the loan origination compared either April – 
June of 2019 or, at the election of the business, January / February 2020.  to the prior 
year. (See graphic, below).  Essentially, organizations must compare their FTE headcount 
before and during the loan period. 

o The amount forgiven is reduced if there is a reduction of any employee’s wages by more 
than 25%. This applies to employees making $100,000 or less.  (See graphic below). 
Note – for employees making over $100,000 their wages can be cut by more than 25% 
without reducing the loan forgiveness amount.   

o Borrowers that re-hire workers previously laid off due to the Covid-19 crisis will not be 
penalized for having a reduced payroll at the beginning of the period. 

This is based on the number of employees, not the specific employees.  Example: if you lay off 2 
employees and rehire 2 different employees, this should not affect the forgiveness calculation. 



 

Source:  U.S. Chamber of Commerce 

 
• What if I already laid my employees off or reduced their wages?  Reductions in the number of 

employees or wages that occur between 2/15/2020 and ending 30 days after enactment of the 
CARES Act (enacted 3/27/2020, so 4/26/2020), as compared to 2/15/2020, will not reduce the 
amount of loan forgiveness IF the borrower eliminates the reduction in # of FTEs or reduction in 
wages by 6/30/2020. 

 
• What lenders will be looking for: 

o Documentation supporting the amounts being applied for. 
o Applicants will have to certify: 

 The uncertainty of current economic conditions makes the loan request 
necessary to support ongoing operations. 

 The borrower will use the loan proceeds to retain workers and maintain payroll 
or make mortgage, lease and utility payments. 

 The borrower does not have an application pending for a loan duplicative of the 
purpose and amounts applied for here. 

 From 2/15/2020 to 12/31/2020 the borrower has not received a loan 
duplicative of the purpose and amounts applied here.  (There will be an 
opportunity to fold emergency loans made between 1/31/2020 and the date 
this loan program becomes available into a new loan.) 
 

• What fees are assessed?  No loan fees or prepayment fee/penalty.  Lenders are paid origination 
fees by the SBA, not the borrower. 

 
• Application and Instructions.  Sample application and instructions are at:  

https://www.sba.gov/sites/default/files/2020-
03/Borrower%20Paycheck%20Protection%20Program%20Application.pdf. 

https://www.sba.gov/sites/default/files/2020-03/Borrower%20Paycheck%20Protection%20Program%20Application.pdf
https://www.sba.gov/sites/default/files/2020-03/Borrower%20Paycheck%20Protection%20Program%20Application.pdf


• Deferral Period.  6 months.  Interest accrues during this period.  
 
• To Prepare.  Take the following steps to prepare: 

o Most recent IRS Form 941 - Employer's Quarterly Federal Income Tax Return 
o Breakdown of your payroll expenses (January 2019 through February 2020) 
o Complete 2019 Financials (profit/loss and balance sheet) in order to complete specific 

line items (additional items may be asked at a later time) 
o Governing Documents  

 If an LLC:  Articles of Organization & Operating Agreement  
 If Corporation:  Articles of Incorporation & Bylaws  

o Gather documentation as to your average monthly payroll costs (defined above) 
o Calculate your loan amount by taking 2.5x average monthly payroll costs. 
o Calculate how much of that maximum you will spend on permitted expenditures within 

8 weeks of receiving the loan.  That’s the amount that can be forgiven.  If you will use it 
all, request the maximum amount.  (If you borrow more than you end up spending, you 
can, without prepayment penalties, repay the outstanding/unforgiven balance.) 

 
PPP Loan Resources: 
US Chamber of Commerce Coronavirus Emergency Loans:  Guide and checklist for Small Businesses and 
Nonprofits.  https://www.uschamberfoundation.org/reports/coronavirus-emergency-loans-guide-and-
checklist-small-businesses-and-nonprofits 
US Treasury Fact Sheet:  https://home.treasury.gov/system/files/136/PPP--Fact-Sheet.pdf 
Form of Application: https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-
Application-3-30-2020-v3.pdf 
 
Additional Options.   
 

• Payroll Tax Credit.  The employee retention payroll tax credit is a benefit for organizations that 
don’t get a PPP loan. 

o Eligibility.   
 All 501(c) type orgs.  
 Applies if operations were fully or partially suspended due to a government 

order that limited commerce, travel or meetings due to Covid-19 AND gross 
receipts declined by more than 50% compared to same quarter in prior year 
AND the organization has not received a PPP loan. 

o Amount.   
 Credit is a refundable payroll tax credit equal to 50% of “qualified wages”.   
 Qualified wages for employers with 100+ employees include wages paid to an 

employee even though he’s completely or partially unable to work due to “stay 
at home order”.   

 For employers with fewer than 100 employees, qualified wages include all 
wages paid whether employer is open or shut down. 

 
This material does not constitute tax or legal advice.  You should consult with your tax and/or legal advisor concerning your 
particular circumstances. 
 

Information in this assessment has been obtained or derived from sources believed by Smith Moore to be reliable, but Smith 
Moore makes no representation as to their accuracy or completeness. 

https://www.uschamberfoundation.org/reports/coronavirus-emergency-loans-guide-and-checklist-small-businesses-and-nonprofits
https://www.uschamberfoundation.org/reports/coronavirus-emergency-loans-guide-and-checklist-small-businesses-and-nonprofits
https://home.treasury.gov/system/files/136/PPP--Fact-Sheet.pdf
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Application-3-30-2020-v3.pdf
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Application-3-30-2020-v3.pdf

